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In the words of Jack Valenti, Peer-to-Peer video sharing engages the movie
industry in a “furious battle” in which “file stealers” threaten to annihilate
America’s “greatest trade export and an awesome engine of growth, nourish-
ing the American economy.” To an extent, Internet digerati agree.” Peer-
to-Peer, they suggest, has changed the landscape of information control
and ownership. The genie — Peer-to-Peer technology — is out of the bottle;
and the content industry, as we know it, seems beyond help.

As is often the case in heated public debates over core governance
challenges in a networked world, both sides paint the picture almost
exclusively in black and white. They have strong incentives to do so. Stark
contrast, binary choices, and extreme alternatives will best energize one’s
support base and reach out and draw in the vast majority of the public that
does not yet mind or care.’

For all the rhetoric though, Valenti’s “furious battle” is a battle over pro-
xies, and it is sharing this quality with a number of other core arguments
over Peer-to-Peer and video. In the following, these proxy battles provide
the red thread to analyze the Peer-to-Peer and video debate.

Agency: Who is to Blame?

In principle the Internet provides bootleggers with a global distribution
mechanism that is difficult to control. Peer-to-Peer offers an added service
layer that makes — again in principle — locating infringers hard and searching
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for and downloading movie files easy. In practice, however, sharing video
files on the Internet is more difficult. First, DVD quality movies are
around 3—4 GB in size. Downloading such a file is next to impossible for
the 14% of current Internet users in the USA who are still utilizing dial-up
connections.” Users with a broadband connection, just over 86% of US
households by December 2007, need 1-10 hours (depending on the speed
of their broadband connection) to complete the file transfer. Looking 3
years into the future, average broadband speeds to homes in urban areas
will have reached 20 Mbit/s in cable and DSL networks, possibly reducing
download times to an hour.’” As bandwidth increases, however, so does
the amount of data that needs to be transferred if consumers desire to down-
load movies in next generation high definition quality.’

Second, most broadband connections provide asymmetric bandwidth for
upload and download. Thus, a typical broadband user may be able to down-
load at 3 Mbit/s, but as a peer of a Peer-to-Peer network only is able to
offer her files to others at a significantly lower speed of 1 Mbit/s. Because
of network topologies, asymmetric bandwidth is unlikely to go away soon,
especially in cable networks. This triples minimum download times.

Third, these calculations presuppose perfect uptimes of the server from
which the file is downloaded, servers having high capacity broadband
connectivity and overall minimal network congestion. None of these con-
ditions are present in current Peer-to-Peer networks. Despite some changes
to the underlying file sharing protocols to make sharing of large files easier,
as best exemplified by the BitTorrent protocol, such files take longer to
download and thus are more vulnerable to peer servers going offline.

Fourth, it is currently very hard to differentiate between high quality and
low quality, between playable and corrupt movie files when searching on
Peer-to-Peer networks. The movie industry could use this to its advantage,
only following the music industry successful lead: Joining Peer-to-Peer
networks, rights holders have swamped networks with thousands of low
quality or non-playable files.” This defensive move may not be popular
among downloaders, but is — if used appropriately® — perfectly legal. It
could easily be employed by the movie industry as well. By diluting the
ratio of high quality movie files among the sea of useless bits on Peer-to-
Peer networks, improvements in Peer-to-Peer download speeds can thus be
offset. As long as identifying and eliminating decoys is more costly than
producing them, the strategy pays off. And as long as Peer-to-Peer net-
works maintain their own openness for users to join, they also remain
vulnerable to such flooding strategies.

In sum, downloading video files through Peer-to-Peer networks currently
is time-consuming and requires repeated human intervention. Bandwidth
will have to increase by orders of magnitude and Peer-to-Peer networks
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will have to find better ways to identify file quality and to improve
download integrity before Peer-to-Peer may turn into a suitable consumer
distribution channel for video content that rivals movie theatres, video
stores, or nascent legal download services in terms of ease, convenience,
and overall transaction cost.

Why then is Jack Valenti talking about an epic battle that is fought over
video Peer-to-Peer? Why is not only he predicting doom and gloom, but
why is the entire movie industry taking Peer-to-Peer so seriously? After
all, being confronted with new technologies is not a novel situation.
Technologies have challenged copyright holders in the past. Neither is it
the movie industry’s only piracy worry. Millions of bootleg DVDs are
offered at Moscow’s Red Square, Bangkok’s Pantip Plaza, and Seoul’s
Namdemeung night market. Bootleg factories churn out tens of thousands
of pirated high quality DVDs every day. Still, for the movie industry, these
illegal markets in developing countries may not be worth their effort. But
why is Peer-to-Peer?

Perhaps it is the fear of the slippery slope, the angst that the genie of
Peer-to-Peer once out of the bottle cannot be controlled. Perhaps it is the
painful memory of recent battles lost. Or perhaps it is the perceived ill fate
of the music industry caused by Peer-to-Peer and a sense that video is next
that keeps the adrenaline pumping. Whatever it is, it entices the Motion
Picture Industry Association (MPIA) to fight this battle against a proxy
without a sustained analysis of whether it in fact is the agent of change
or at least provides — from the perspective of rights holders — a suitable
chokepoint to stop or slow change.

Yet, stopping Peer-to-Peer networks is neither the only nor necessarily,
as we have seen, the most effective (let alone efficient) chokepoint to inter-
dict digital piracy. Other technologies are equally useful tools in recon-
figuring the dissemination of information — from PCs and hard disks, to
camcorders, DVD players and analog-to-digital converters.’

Perhaps it is not even technology that is the culprit. Philip Evans and
Thomas Wuerster have described how in our networked times elements of
existing value chains are eliminated or reconfigured,'® but for them the
agent of change is not technology. Only technological determinists'' would
imbue technology with a capacity to change society. Rather, Evans and
Wuerster see digital technology as having facilitated (but not originated)
the creation of a specific digital mindset, of a sense of “being digital,”"
requiring from businesses a fundamental reevaluation of existing business
models and value chains. This mindset accepts and embraces user’s ability
to acquire, process, and store massive amounts of information at low cost.
It encourages in John Seely Brown’s terms information bricolage, the
re-combination by users of information elements into something new, and
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their ensuing dissemination.”” Thanks to this digital mindset, technical
developments have lowered some barriers of information creation and
distribution, while other limitations of a Habermasian renaissance of public
discourse remain largely unaffected."* This is not technology’s fault, but
the result of the digital mindset interacting with technology, and forming
its very unique social reality.”” Thus it is dangerous to attribute causality
and agency too quickly, to look for simplistic reasons, and easy solutions,
especially ones that give preference to engineering fixes over organizational,
structural, or societal adaptation.

Hollywood is not the first sector to be transformed by the consequences
of the digital mindset. Licensing online download services after resisting
for years, the music industry may have finally understood that fundamental
changes are necessary. Instead of glitzy High Street shops and elaborate
distribution structures, digitized music available for legal downloaded
eliminates the need for costly intermediaries. The music industry’s new
mantra is permitting limited sharing in return for a relatively weak pro-
tection against wider distribution. It required undoing a cornerstone of the
music industry’s past success: the album as a relatively arbitrary bundle of
songs. Individual high quality songs at an affordable price rather than
expensive albums provide a legal, easy to use one-stop alternative to illegal
Peer-to-Peer downloads. By reconfiguring their value proposition, the music
industry took a significant risk in offering songs individually rather than
providing them in a prefab bundle. So far, it seems to pay off.

The movie industry will have to be similarly innovative. Their product,
however, is not one that can be easily unbundled. Perhaps the opposite
strategy might hold potential. Bakos and Brynjolfsson have shown that
owners of large amounts of content rights — Hollywood’s majors for
example — can improve their competitive position by massively bundling
products.'® With hard disk storage prizes plummeting, a disk filled with
300 movies — either blockbusters or certain genres — may turn out to be the
movie majors “next big thing.” A decade ago, John Malone’s hard disk
jukebox for movies on demand was ahead of its time. Today it might be
reborn as a consumer product. Customers could gain immediate access
24/7 to a sizeable movie library without having to either search endlessly
in Peer-to-Peer networks, or run to the closest video rental store.

These and similar ideas are ways for the movie industry to survive — not
the simple battle against a proxy, but the far more complex one of the
digital mindset. For Hollywood, to reduce the issue to one over a particular
technology (Peer-to-Peer) is to wage battle against a proxy — and not a
very convincing one — and to show a blind eye to arguably more pertinent
challenges it faces.
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Object: What'’s to Tax?

Illegally sharing movies online will, economists tell us, persist as long as
the overall cost — cost of the good itself plus associated transaction cost —
involved in legally obtaining a movie is higher than the cost of getting a
high quality copy of the same movie through Peer-to-Peer networks.
Ronald Coase has famously emphasized the importance of transactional
costs.'” As the cost of a movie on Peer-to-Peer networks for consumers
approaches zero, three levers remain: to lower the cost of obtaining the
movie legally, to reduce the associated transaction cost, and to increase the
transaction cost of getting the movie illegally. Of these three potential
strategies, the main focus in the public debate has been on the transaction
cost components.18

IP rights holders have long argued for increasing the cost of bootlegging
through stricter enforcement and tougher punishment through criminal and
civil action. Legal academics like Mark Lemley and Anthony Reese'® have
similarly suggested that more frequent criminal prosecution of Peer-to-
Peer participants may result in the desired deterrent effect.”” Lemley and
Reese also suggest setting up a “quick, cheap arbitration system” that would
permit rights holders to get “limited relief against abusers™' and point to
the mandatory arbitration system for domain names under the UDRP* as
an example of such a quick, cheap, and limited system.”

Technically, the cost of illegal sharing of files can be increased by making
it more error-prone, time-consuming, and inconvenient. For example, offer-
ing significant numbers of decoys over Peer-to-Peer networks can be
combined with bogus download requests that consume bandwidth of Peer-
to-Peer servers. Charles Nesson suggests a mix of both better enforcement
and such technical “speed bumps.”** Digital rights management (DRM)
technologies similarly promise to stem piracy. In their weak form, they
make copying harder for the average user. While not dissuading the deter-
mined expert hacker (or simply the knowledgeable power user), they make
it more time-consuming for typical users to share protected digital infor-
mation with others, and thus serve the purpose of increasing transaction
costs of illegal activity. Some have suggested strong DRM systems,
in which even a master hacker could not unlock copyrighted information.
Rights holders have lobbied for such systems. Even bills have been intro-
duced to Congress mandating the use of DRM technology; a scenario
Jonathan Zittrain has labeled “total control.”

Yet, perfect DRM remains an illusive target, both for technical and
political reasons. Technically, any digital information will need to be
transformed into analog form in order to be experienced by human beings:
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it has to be displayed on a screen, for example. At what Eugene Volokh
has termed the “unencrypted moment™ digital information protected by
DRM has to be decrypted before being displayed or converted into audible
sound. At that moment it is vulnerable to be copied in unencrypted,
unprotected form.”” Once content has been taken out of the protected con-
fines of DRM it is once again open for anybody to use and share. Politically,
the challenge is strong DRM’s linkage to user surveillance: DRM needs to
continuously check and evaluate user activity. Such an invasion of privacy
is difficult to sell to consumers, at least as long as they have a choice when
buying equipment on the market place. On the other hand, a legal mandate
for DRM built into technical equipment may sound too much like Orwellian
total surveillance to be politically feasible.”®

This suggests that the best strategy of regulation is one narrowly tailored
to the individual act of copying (or consumption). It ensures that free riding
and other undesired spillovers of copyright protection regimes are kept at a
minimum. Users of copyrighted information — and only they — should pay.
But “narrow-tailoring” entails knowing a lot about each and every indi-
vidual transaction. As with strong DRM, this may not only be problematic
in terms of privacy, it also increases the required transactional overhead,
thus potentially defeating its own purpose. In other words, the narrower a
copyright regime is tailored to avoid over and under-inclusiveness, and
thus to reduce overall transaction cost, the smaller the individual tran-
saction. Reducing the transactional value increases the relative share of
transactional cost associated with that transaction if the transaction costs
do not decrease proportionally as well, which is unlikely. The problem is
that our copyright regime requires us to know much about what is hard to
know: how, when, and by whom information goods are used. This being a
fundamental feature of the system, there is no easy way around.

Recently, commentators in the USA have suggested an alternative
approach. Instead of purchasing a particular information good (actually
consumers often buy a license to use), consumers would pay for infor-
mation media (blank media) and access (bandwidth). In return, they would
gain the right to access through the network and store on the media what-
ever copyrighted information they like. This is a distant relative of Lawrence
Lessig’s information commons.*’ Information goods would not become
unprotected parts of the great information commons, as they do when copy-
right expires. Neither is it an extension of fair use. Fair use permits some
specific use of protected information goods based on overall societal
welfare. Instead, the suggested alternative systems are premised on the
continuous protection of information goods. Consumers still pay for using
information goods, only the mechanisms of payment changes: Consumers
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are not charged for the use of the information itself, but rather for a proxy
they utilize to experience information goods. Such systems are simply, as
proponents concede, mandatory license schemes.

Lemley and Reese among others have written about such a system of
levies. Terry Fisher and Neil Netanel are eloquent advocates of similar
systems. Netanel calls for a “non-commercial use levy,”’ Fisher for an
“alternative compensation system.”' Each of them suggests a robust
revenue stream for rights holders, and promises it to be easier to administer
for rights holders and more transparent to consumers than systems using
information goods to charge users. The idea to tax a surrogate like blank
media and access rather than pay for copying an information good itself is
not new. Continental European nations, like Germany, have had such
systems for decades. Netanel suggests that the Europeans have not gone far
enough.*® Fisher, too, suggests a much more comprehensive system. The
beauty of such a system is that the levy is placed on something that can be
easily tracked, counted, and assessed — access and media for example — at
comparatively low transaction cost. On the other hand, these systems have
to address at least two important questions.

First, collecting a levy is only a first step. The collected monies then
need to be disbursed to the rights holders, but using what formula?
Continental European schemes use survey data and statistical methods to
calculate appropriate shares for rights holders. Quite obviously such
methods work best for the most popular information goods, for which
useful tracking data is available. They do not work well for infrequently
used information goods, for which survey data is lacking. As the use of
information goods often is following a power log distribution function,
most of the levy is allocated to the rights holders of the most popular
information goods. The remainder — called the “long tail”** — cannot be
distributed that easily and such schemes have to be augmented with a
method for disbursing some monies to the vast majority of rights holders
of rarely used information goods.

Given this lack of precision, clearly resulting in over- and under-
inclusiveness, it is not surprising that advocates of such alternative systems
have suggested elaborate tracking systems for information goods — not to
calculate the levy but the amount to be disbursed to individual rights
holders. However, if such an elaborate tracking system is created, with all
the transactional cost involved, to offer precise disbursement of license
fees, why not use it to collect the fee in the first place? It would eliminate
the imprecision of collection. The result would be a system very similar to
DRM described above. Proponents of an alternative levy system may
suggest that users still prefer flat fee and subscription models to paying for
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individual transactions. If that is the case (and it implies some consumer
irrationality), markets will offer it and there would be no need to mandate
such a system through regulation.”* The core issue, however, remains and
proponents of alternative mechanisms would have to address how to dis-
burse the monies collected, yet avoid mandating a more costly and less
efficient DRM surrogate.

Second, any system that uses a proxy by definition is imprecise when
collecting fees. The effect may not be severe, though, as long as the
surrogate that is taxed tracks usage of information goods by individual
consumers fairly well.”® Taxing blank media, for example, will penalize
those that use it to backup their own data on it. Yet, consumers buying
blank media most extensively, arguably, are the ones that use them to store
music, video, and other information goods on it. Similarly, with band-
width, the faster a user’s connection to the Internet, the more copyrighted
information she will arguably be receiving. The issue is to identify the most
appropriate proxy to collect the levy. Implementing any regime that will
add a levy onto a good or service will be resisted by the affected busi-
nesses. They will argue that their products are penalized to pay a third
party — the rights holders. Because of the inherent re-distributional effect,
such systems are politically difficult to enact, at least in the United States.

More than 200 years ago, Fichte’s idea of authorship prompted con-
tinental Europeans to shift value from the medium to the content.’® Under
Netanel’s and Fisher’s alternative systems authors upstream would still be
paid for their creations (thus leaving Fichte’s idea in place) but down-
stream consumers shift back to paying for the medium. In an odd turn of
events, should these alternative systems take hold, future policy battles
would focus less on protecting creations and more on taxing proxies.

Aim: Copyright’s Utility?

When searching for a policy lever to protect video, we first turned to Peer-
to-Peer networks, only to learn that the challenge may not simply be the
technology of Peer-to-Peer (or any other technology), but the more
fundamental mindset of digitalization. This prompts a change of societal
structures stemming from the analog world — of business models as well as
regulatory frameworks. The suggested switch from charging for infor-
mation goods to taxing surrogate products and services brings into play a
different set of proxies — not the agent of change, but the object onto which
we pin copyrights. The goal — ostensibly — is still to protect the rights
holders. What needs to be done, Lemley and Reese write, is “to reduce
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piracy enough that [the rights holders] can make a return on their invest-
ment.””” Technology may change, agency may shift, rights may be altered
and reshaped, but the overall aim making rights holders reap profits seems
like the fixed star in this constellation.

Copyright’s aim has been to foster and facilitate the artistic creations. It
does so by protecting those that invest in creativity, whether authors who
spend time and energy to create, or investors who spend money to finance
creators. Influenced by Locke’s theory of labor copyright differs funda-
mentally from continental European author’s rights.”® Unlike copyright,
continental European author’s rights are seen as society’s recognition of
the creative genius and acknowledge that the author and his/her creations
are connected through an immutable band.*” This band contains a com-
mercial and a personal strand: authors may license others to use their
creations, thus commercializing them. They also retain a bundle of personal
(or often called “moral”) rights, including to be named as author. Very
much like other personal rights, these author’s rights are not transferable.*

Copyright contrast has always been seen as a tool, as a means to an
end, not an end in itself. Like property it can be traded and transferred
at will. Lawrence Lessig said famously that copyright is a “creation of
the state.” Enacted to foster creativity and innovation — even the US.
Constitution explicitly mentions the utility of copyright*' — , Congress can
alter and change copyright with great, albeit not complete latitude.*
Hence, copyright itself turns out to be a proxy, a tool to a larger end: to
maximize the utility of creativity by both fostering society’s creative pro-
duction and facilitating its use.

The issue, therefore, may be not just to discover the accurate agency and
find the appropriate object to link copyright to. Instead, what may be neces-
sary is to re-evaluate copyright and ask: Does it still fulfill its function
sufficiently well? What alternative models to foster creativity and inno-
vation and to facilitate their use can be conceived of, and how would such
alternatives fare when compared with the existing regime? What would
happen, for example, if copyright would be abolished? At first blush, one
might think that rights holders would lose the ability to protect their
creations from use, while free riders could use whatever information good
they want. Yet, trademark law would still be in place. Disney Corporation
could enjoin others from sharing information that would violate any of
Disney’s trademarks. The movie Pocahontas could be shared freely on
Peer-to-Peer networks or burnt on DVDs and given out by anybody, but
nobody except the Disney Corporation could call it Pocahontas. Descriptive
terms would have to be used by third parties, which in turn increase the
transaction cost (both for adding such a description on the supply side and
for searching on the demand side), while the Disney Corporation and its
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licensees could offer downloads using the well-known brand names
protected by trademark law. The higher the transaction cost to find infor-
mation without its brand name, the higher the price former rights holders
could extract from consumers to use their information legally.

Or, to suggest another example, one could imagine Europeans abolish
the commercial side of author’s rights, but keep moral rights in place. Like
in the trademark hypothetical, consumers could share information goods,
but not claim authorship or change its content. Using information goods
would thus still be constrained.

Each of these alternatives offers different constraints and different
incentives for consumers: in the first scenario, users are free to combine
information goods, to create new information bricolage, which could then
be offered under a different label. In this important aspect, it may even
encourage creative activity on the consumer rather than professional end
of the spectrum. At the same token, professional content producers, like
Hollywood’s majors, may continue to protect their information goods
through trademark law — at least to an extent. The moral rights scenario, on
the other hand, incentivizes diffusion and use of information goods, while
it hinders creative combinations and information bricolage.

The importance of these scenarios is not to present working alternatives
to the existing copyright regime, rather they exemplify that alternative
mechanisms are conceivable and — at least to an extent — may act as
possible intellectual property surrogates. To be sure, each one of these
alternatives comes with its own baggage of constraints and limitations, pro-
viding incentives for some activity, and discouraging other. It is important,
though, to recognize that alternatives exist. Such alternative mechanisms
may work better. Perhaps copyright itself can be reinvented and reshaped
as its utility may have suffered by a change in technical and societal con-
text. Fundamentally, copyright is but a mechanism, a proxy to achieve a
bigger goal.

After the proxy battles over change agency and regulatory object, this is
the third such battle and the most significant one. It is the battle over
identifying and implementing the best proxy mechanism to further the
societal aim of fostering the creation and diffusion of information goods.
And as with the other two proxy battles it’s most important for us to
understand that the proxy itself isn’t exclusive, we simply have a choice.”
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